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IN THE MATTER OF THE AP P LICATION OF
S EMP RA ENERGY S OLUTIONS  LLC FOR A
CERTIFICATE OF CONVENIENCE AND
NECES S ITY FOR COMP ETITIVE RETAIL
ELECTRIC S ERVICE.

AIC'S  REP LY IN S UP P ORT OF
ITS  J O INDE R IN THE  NE W
WE S T MO TIO N TO  DIS MIS S
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10 Arizona  Inves tment Council ("AIC") submits  this  reply to the  re sponses  of Sempra

11 Ene rgy S olutions  ("S e mpra ") a nd Inte rve nor Air Liquids  Indus tria l U.S . LP  ("Air Liquids ") to
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12 its  J oine r in the  Ne w We s t Motion to Dis mis s  without P re judice  (the  "Motion").Tm
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13 Air Liquide  makes much of the  facts  tha t, in the  la te  1990s, the  Legis la ture  passed the

14 Electric Power Competition Act and the  Commiss ion enacted severa l ve rs ions  of the  Electric

15 Competition Rules , as  well as  conducted a  se ries  of working groups on various  deregula tion

16 subjects . How precise ly tha t re la te s  to today's  s itua tion following the  Ca lifornia  marke t

17 me ltdown, the  Commiss ion's  decis ion to ha lt dives titure  and the  Court of Appea ls  inva lida tion of

18 many Rules  is  never expla ined. All of those  events  have  had a  dramatic impact on wha t

19 deregula tion can be  and the  policy to be  applied in the  aftermath has not been determined.

20
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Air Liquide  pos its  tha t Sempra  "has  re lied (and is  re lying) on the curre nt re gula tory

framework...to become  a  ce rtifica ted e lectric se rvice  provide r."l In rea lity, howeve r, the re  is  no

22 current regula tory framework. Portions  of three  of the  Rules  have  been he ld e ithe r

23 uncons titutiona l or in e xce ss  of the  Commiss ion's  a uthority. S ix more  rule s -including the  one

2 4 1 Air Liquide Response, p. 2, ll. 19-21, emphas is  in origina l.
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1 on Certifica tes  of Convenience  and Necess ity-a re  not in e ffect because  they have  not been

2 submitted for Attorney Gene ra l ce rtifica tion-no doubt because  the  Commiss ion has  s ta ted it

3 needs  to reassess  the  s itua tion: "to protect the  public inte res t, we  must take  further action to

4 regula te  the  trans ition to compe tition."2 As  S ta ff s ta te s  in supporting the  Motion, the  Rules  a re

5 not only "s ta le ...but a lso incomple te ." Tha t cle a rly is  no "re gula tory fra me work" upon which to

6 move  forwa rd.

7 Sempra  a rgues , in its  Response , tha t the  Joine r adopts  a  Motion which is  "predica ted

8 upon a  collective  se t of presuppositions  as  to the  current thinking of members  of the

9 Commission..."3 What Sempra  misses  is  tha t the  Motion has  been filed precise ly so as  to a void

10 guess ing about the  Commiss ion's  current a ttitude . The  Applicant and Air Liquide  want to force

11 a  rush to judgment which clea rly is  not in the  public's  inte re s t. Only la s t Octobe r, the

12 Commission rece ived an upda te  on the  s ta tus  of res tructuring, including information on s ta tes

13 with competition where  recent ra te  increases have  ranged from 12% to more  than 70%.4

1 4 This  Applica tion has  been pending for a lmost two yea rs . A short de lay to de te rmine

15 whether the  Commission wishes  to proceed protects  the  public's  inte rest and pre judices  no one .

16 The  s takes , obvious ly, a re  quite  high. As  S ta ff note s , "the  public policy implica tions  of re ta il

17 e lectric competition should be  conside red be fore  the  Commiss ion grants  any specific CC&Ns."5

1 8 AIC requests  tha t the  Adminis tra tive  Law Judge  suspend the  current procedura l schedule

19 and issue  a  Recommended Opinion and Order for the  Commission's  considera tion granting the

20 Motion to Dismiss  without P re judice . If the  Adminis tra tive  La w Judge  conclude s  tha t the

2 1

22

23

2 Decis ion No. 65154, p. 23.
3 Response to Motion to Dismiss , p, 4, ll. 10-11.
4 Ken Rose, Ins titute of Public Utilities , "S ta tus  of Competition/Res tructuring in the Electric Supply Indus try," p. 2,
Arizona  Corpora tion Commiss ion, October 4, 2007.
'> Staff Response, p. 2.
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1 Motion should be  denied, AIC requests  tha t recommendation be  re fe rred to the  Commission as

2 well be fore  this  matte r proceeds  furthe r.

3 RES P ECTFULLY S UBMITTED this  1 ltd da y of Fe brua ry, 2008.

4 GALLAGHER & KENNEDY, P .A.
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By
Micha e l M. Gra nt
2575 East Camelback Road
P hoe nix, Arizona  85016-9225
Attorne ys  for Arizona  Inve s tme nt Council

9 Origina l and 13 copies  tiled this
11"' da y of Fe brua ry, 2008, with:
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Docke t Control
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007

1 3 Copies of the  foregoing de live red
this  11'*' day of February, 2008, to:

1 4

1 5

1 6

1 7

Teena  Wolfe
Adminis tra tive  La w Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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Commiss ione r Mike  Gleason, Cha irman
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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Commis s ione r Willia m A. Munde ll
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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Commiss ione r J e ff Ha tch-Mille r
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007

3

4

5

Commiss ione r Kris tin K. Ma ye s
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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Commis s ione r Ga ry P ie rce
Arizona  Corpora tion  Com m is s ion
1200 We s t Wa shington S tre e t
P hoe nix,  Arizona  85007
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Janet Wagner
Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
P hoe nix, Arizona  85007
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12 Copie s  of the  fore going ma ile d a nd e -ma ile d
this  1 lm da y of Fe brua ry, 2008, to:
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La wre nce  V. Robe rts on
P .O. Box 1448
Tuba c ,  Arizona  85646
Attorne y for S e m pra  Ene rgy S olutions  LLC
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Micha e l W. Pa tte n
J . Ma tthew Ders tine
Roshka  De Wulf & Pa tte n
400 East Van Buren Stree t, Suite  800
P hoe nix, Arizona  85004
Attorneys  for Tucson Electric Power Company
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Miche lle  Live ngood
Tucson Electric Power Company
One South Church Stree t, Suite  200
Tucson, Arizona  85702
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Thomas L. Mum aw
Deborah R. Scott
P innacle  West Capita l Corpora tion
400 North 5th Stree t, MS 8695
P.O. Box 539999
P hoe nix, Arizona  85072-3999
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Robe rt J . Me tli
Kris toffe r P . Ke ise r
S ne ll & Wilme r L.L.P .
One  Arizona  Cente r
400 East Van Buren Stree t
P hoe nix, Arizona  85004
Attorneys  for Arizona  Public Se rvice  Company
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C. Webb Crocke tt
Pa trick J . Bla ck
Fennernore  Cra ig, PC
3003 North Centra l Avenue , Suite  2600
P hoe nix, Arizona  85012
Attorne ys  for Air Liquide  Indus tria l U.S . LP
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Scott S . Wakefie ld
Re s ide ntia l Utility Consume r Office
1110 West Washington Stree t, Suite  200
P hoe nix, Arizona  85007
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Kenne th C. Sundlof, J r.
Jennings, S trouss  & Sa lmon, P .L.C.
The  Collie r Cente r, 1 lm Floor
201 East Washington Street
Phoe nix, Arizona  85004-2385
Attorne ys  for N w We s t Ene rgy Corpora tion
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